STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 758
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnent's denial of her
application for ANFC based on her alleged failure to
denonstrate parental deprivation

FI NDI NGS OF FACT

1. On August 30, 1991, the petitioner filed a conpl aint
for relief fromabuse on behalf of herself and her two
chil dren agai nst her husband in the Oleans Famly Court.
Based on her allegations that her husband had caused physi cal
harmto herself, had abused her children (a boy and a girl
froma previous marriage) and had placed her in fear of
i mm nent serious physical harm the court nade a finding as
such and nmade a tenporary order requiring the petitioner's
husband to | eave the prem ses until a full hearing could be
hel d on Septenber 9, 1991.

2. Pursuant to that order, the petitioner's husband
| eft their apartnent and noved in with a young man who |ived
across the street whom both the petitioner and her husband
refer to as their "nephew' although his relationship is
actual ly somewhat nore distant.

3. Just a few days later, the petitioner's husband
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and his "nephew' decided to nove to an apartnent house on
anot her street. The petitioner's husband was shown two
vacant units one upstairs with one bedroom and one
downstairs with two bedroons which were connected by a
stairway in an interior hallway. The petitioner's husband
decided to rent the cheaper upstairs unit.

4. Al nost immedi ately, either the petitioner's
husband or the "nephew' told the petitioner about the
avai lability of the downstairs unit. The petitioner | ooked
at the apartnent and decided to take it.

5. The petitioner stated she wanted to nove from her
ol d apartment because the electricity in her apartnment was
too nuch, and because she thought she needed three bedroons.

She offered this as a rationale for noving to the new
apartnent. However, there was no evidence that she knew
what the electricity would be in this new unit and the unit
was only two bedroons. The rent in the new apartnent,
however, was sonmewhat cheaper.

6. The petitioner and her two children noved to the
downstairs apartnent with the hel p of her husband the week
after he noved in. She has paid the rent herself with the
assi stance of the General Assistance program Shortly after
her nmove, her son decided to nove in with his biological
father. The remaining official tenants in this two bedroom
apartnent were the petitioner and her daughter.

7. The petitioner did not follow through with the

per manent hearing on Septenber 9, 1991, on her restraining
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order. She says it is because she was not really afraid of
her husband and wanted a chance to talk with him

8. Based upon what she clains is her separation from
her husband, the petitioner applied for ANFC for herself and
her daughter. Wen asked to verify the separation on
Septenber 10 or 11, the petitioner said that she did not
know where her husband was. Wen the worker confronted her
with the fact (testified to at hearing by an eyew t ness)
that the petitioner was seen using her husband' s car she
replied that she got it through her "nephew' who acted as a
go between. Finally on Septenber 16, 1991 the petitioner
supplied a statenent from her husband revealing that he
lived in the sanme building in a different apartnent.

Because her worker had an eyew tness account (testified to
at hearing) that the petitioner and her husband were seen
together in the late evening grocery shoppi ng and because
docunents in the Departnent's possession indicate that the
petitioner has gotten restraining orders agai nst her husband
before only to Il et himnove back in within a nonth, she
concluded that they were likely living together and deni ed
the application for ANFC on Septenber 20, because "neither
parent of your children is absent fromthe hone"

9. The petitioner and her husband both claimthat
they are not living in the same unit, that he gives her no
noney and that their relationship has changed. As they have
only one car, they nmust both use it and go on errands

together. Beyond that, they agree on little. Wen
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guestioned separately, the petitioner clainmed that after
their separation she didn't know where her estranged husband
was and t hought he was | eaving the state. She clainms not to
have known that her husband was living in the new apart nent
house when she decided to rent there and found out for the
first tinme some days after she noved in when she ran into
himin the driveway. Her husband, whom she had called as a
wi tness, clained on the other hand that he spoke with her
again only a few days after the order was issued and that he
or his "nephew' had inforned her of the availability of an
apartnent bel ow theirs and hel ped her to nove there. The
petitioner clains her husband visits for about an hour each
day but not for neals while he says he visits only once or
twi ce per week for coffee or neals.

10. Because there are so many bl atant inconsistencies
in the testinony given by the petitioner and her husband,
because the petitioner offered sone inconsistent reasons for
nmoving to the apartnment and because such an obvi ous attenpt
was nade by the petitioner to conceal the evolution and
exi stence of their living situation, first fromthe worker,
and then fromthe hearing officer, it cannot be found that
the petitioner's testinony with regard to the true nature of
their relationship is credible. Therefore, it cannot be
found based on the petitioner's testinony that her husband's
relationship to the famly has changed in any significant

way.
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ORDER
The decision of the Departnent is affirned.
REASONS
In order to be categorically eligible for ANFC, the
person applying nust denonstrate that the children to be

assisted are deprived of parental support by virtue of the
absence of a parent. WA M > 2330, Fair Hearing Rule No.
12. Absence of the parent is described in the regul ations

as foll ows:

Conti nued Absence of Parent

Conti nued absence of a parent refers to physical
absence of a parent fromthe hone for one of the
foll ow ng reasons, the nature of which interrupts or
termnates the parent's functioning as a provider of
mai nt enance, physical care of guidance for the child:

3. | nformal separation of parents w thout benefit of
| egal action.

WA M > 2331

As the Board has repeatedly stated, "absence" under the
above definition is normally established wherever one parent
does not reside with the other. Fair Hearing No. 9405.
However, when, as here, evidence is strong that the parents
al l eged "separation” is contrived, the Board has | ooked to
the relationship of the parents to each other and to the
guestion of how the "absence" itself, affects the degree of
support, care and gui dance the all egedl y-absent parent

provides for the child. See Fair Hearings No. 8869, 8774,
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8427, 6877, and 6111

In this case, the petitioner and her husband after
actually separating for a week or two noved to the sane
house in apartnents stacked on top of each other. The
petitioner simultaneously al so abandoned her efforts to get
a restraining order. Wile this situation al one does not
conclusively indicate a | ack of absence, it does raise a
strong suspi cion of contrivance and puts the burden on the
petitioner to show that the relationship of her husband to
the child remaining in the household has changed because of
this situation. The petitioner has failed to neet that
burden and that failure is in large part because she has
denonstrat ed through her inconsistencies and her attenpts to
conceal the true facts of her residence that her testinony
regardi ng her relationship is not worthy of belief.
Al though it does appear that the two are actually renting
and paying for separate apartments (the husband along with
the "nephew'), there is no credi ble evidence that the
husband does not reside much as before with the petitioner
and that the child is not continuing to receive the sane
degree of care and gui dance as before. And, of course,
al t hough the petitioner's husband clains he is not giving
her any noney, his obligation to financially support his
famly continues whether he is upstairs or downstairs until
such time as a court relieves himof the obligation. His
refusal to give the child noney cannot in and of itself,

wi t hout an actual physical absence as well, establish the
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"absence" contenpl ated by the regul ations.

It is not totally inplausible that the petitioner is
trying to establish a separate household from her husband
and her only notivation in noving to the sane house was for
the cheaper rent. |If that were her real notivation, she
woul d not be required to continue to have contact and to
rely on a person for support while she is trying to separate
fromhimand woul d be found eligible for ANFC. However, by
nmoving right next to her allegedly estranged husband wth
little or no rational explanation, the petitioner has put
herself in a position which she al one can undo either by
getting physically away from her husband and/ or seeking
| egal protection or separation fromhim Until one of these
actions occurs, it cannot be concluded fromthe facts as
they exist now that the petitioner's husband is "absent"
fromthe home within the meani ng of the regul ations.

#H#H



